MICHIGAN SUPREME COURT

FUBLIC HEARING
SEPTEMEER 15, 2010

CHIEF JUSTICE KELLY: Good morning ladies and
gentlemen. Welcome to the Court’s first administrative
hearing of our new Term. I'm delighted to tell vou that we
are not censtituted as we were before. We have a new
Justice with us and that’'s Justice Alton Davis who is
sitting here To my left, Justice Davis comes to our Court
with many vyears of experience as a Jjurist, both at the
trial court level and at the appellate level and on the
Court of Appeals. He enjoys an excellent reputation and
we' re pleased - very pleased to have him with us.

JUSTICE DAVIS: Thank vyou.

CHIEF JUSTICE KELLY: The first item on our a
today is public comment - public hearing on items that have
been distributed and commented on in writing by va
people at this point. So we will begin by hearing comment
on first Ttem #1 which proposes establishing a procedure
for court clerks tco screen documents submitted for filing
with the court. And we have ~ I know Mr. - or Judge
Richards is here, is that right? Judge - excuse me - Judge
would veu like to come forward?

ITEM 1: 2005-32

JUDGE RICHARDS: Goocd morning and may i
Court, It’s good to be back before you again
that seems Lo go on Lorever. I'm not sure whether it’s
’ of record. When I
she asked me to get in
was busy tryving to
46" District Court,
rday so maybe this is
on this old issue as




prefer - our court prefers our own proposal for reasons of
simplicity, but I do want tc say that the workgroup
propoesal has many meritoriocus ideas in it. We, of course,
gupport the idea of judicial review of clerical decisions
because that’s the way the trial courts ought to worl
especially district courts. I  think that clerical
decisions all ought to be preliminary in nature and
reviewable by -~ by a judge. Other than tThat I'm open to
questions from the Court about either proposal.

CHIEF JUSTICE KELLY: Could you describe briefly how
the new proposal differs from your past?

JUDGE RICHARDS: Yes, 1'd e happyv to. Cur court has
added one sentence in particular to an earlier version of
the proposal. And that is simply that when a clerk receives
2 paper for filing the clerk must do one of two things.
Either process it - accept 1t and process it, or return it
as noncomforming. The purpose of that provision 1is to
prevent what we have found out a few district courts in our
state do which we find unacceptable and that is to simply
take a flawed paper in and stick it in the file and do
nothing. It seems to me that surely we can agree that that

is an unacceptable practic and therefore we’ve offered
language that would reguire that c¢lerks do cne cr the other
- either return it as noncomforming with a notice saying
here’s what we find wrong with this and here are vyour
cptions for going forward or accept it for filing and
roce

& gs 1t. OCther than that our proposal remains as
submitted before. It contains a complete Zudicial review
prevision in it which means that any time a 1it;ganu
dizagrees with a clerk’=z decision to return g
document the litigant can ask for a simple

A phone call to the clerk 1s encugh t t
judicial review function. We've tried to make &
az possible - no motion, no hearing, no f£i 1y
kind. And in that sense, our rule is patterned after ruis

JUSTICE YOUNG: Judge?

JUDGE RICHARDS: VYes,.

JUSTICE YOUNG: I read with Iinterest your report,
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JUDGE RICHARDS: The pilot proiect report, ves.

JUSTICE YOUNG: VYes. The project that was approved by
the Court was limited to garnishments, was it not?

JUDGE RICHARDS: To consumer debt cases, correct.

JUSTICE YOUNG: Right. But I read with interest that
notwithstanding the scope of the project, the court
expanded the scope to include all civil case filings.

ings, that’s right.

—t

JUDGE RICHARDS: Ail civil case fi

JUSTICE YOUNG: That wasn’t authorized.

JUDGE RICHARDS: True. But we wrote fthe Court a
letter -

JUSTICE YOUNG: Just & moment.

JUDGE RICHARDS: VYes.

JUSTICE YOUNG: I'm concerned because this case ~ this
project all began with a published case, In re redit
Acceptance CGrD, which rejected the principle upon which

: pi?ot oject was premised that «c¢lerks had the
ity to re jegt pieadings. Neotwithstanding that vyour
considered to treat that - that decision as thcough it
apply Lo vo court, You then petitioned for a
project -

JUSTICE YOUNG: You petitioned actually to allow the
tice contrary tc the In re (redit Acceptance Corp, the

orac
Court refused to do that, but said they would authorize a
limited pilot proiect. We did so and then your court
declined to follow the directions — the order of the Court
Do you find it troubling when parties ignore your orders?
JUDGE RICHARDS: L wouid never want a party Lo ignore
v orde of course not

o
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JUDGE RICHARDS: It wasn’t our clerks that do - did
that, it was our court and the Judges who went -

JUSTICE YOUNG: I — well, just a moment.
JUDGE RICHARDS: Yes,

JUSTICE YOUNG: This 1is a directive that came as a
result of vyour reguest for - to experiment wi

concept  of clerks vrather than judges rejecting party
leadings. You didn’t get what you wanted, and it was a
restricted one, I understand that 1t wasn’t something that
was not what vou wanted, but that’'s what you got. Now on
what authority did you as judges or the clerks exceed the
scope of the plliot project order?
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JUDGE RICHARDS: I would disagree with your statement
that we scught to experiment with this idesa.

JUSTICE YOUNG: This Court allowed an experiment,. I
know you wanted the full authority to allow your clerks to
do whatever vou wanted them to do.

JUDGE RICHARDS: No, that’s not accurate.

JUSTICE YOUNG: This Ceourt did not -~ this Court did
not agree with that, We had a - we had a very delimited
area within which your court was allowed during this pilot
project to experiment, in my terms not yours -

JUDGE RICHARDS: Right.

JUSTICE YOQUNG: with the concept of clerks
‘ | . N . s

sct  pleadings. That was limited as vyou’ve Jjust
C

garnisnment or Lo creditor 1issues, but

&
you excesded that -~ vou included a1l civil matters.

JUDGE RICHARDS: As we want our proposal to include -

11 civil -~

85

JUSTICE YOUNG: That’'s not - I don't care -
JUDGE RICHARDS: cases and district court cases




JUSTICE YOUNG: I'm focusing not on which vyou want,
but what you got. Now you candidly admit that vou exceeded
the order. Now why is that?

JUDGE RICHARDS: We exceeded the scope of the pil
project that you talked about, but we wrote a letter to the
Court shortl after the pilot project tarted expiaining
how we were going to proceed with it and the forms that we
included with that letter -

JUSTICE YOUNG: Did you get an order amending the
scope of the project?

JUDGE RICHARDS: We did not get a formal order from
the Courit, no.

JUSTICE YOUNG: HNow let me just ask you.
JUDGE RICHARDS: VYes.

JUSTICE YOUNG: When vou issue an order and the party
1ys well vyou know for reasons that perhaps vou didn't

&
anticipate I want to exceed the scope of your order, is
sufficient basis for not complying with an order?
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JUDGE RICHARDS: In that - in the way you ask it, no.

JUSTICE YOUNG: Well, why 1is that acceptable for your
court te function?

JUDGE RICHARDS: Because we're talking about &

practice which we have been doing for about twenty vyears,
o we saw nc harm in continuing in a modified way and

3

iensisLent with the Credit Acceptance Corp case -
JUSTICE YOUNG: You saw no harm. You -
JUDGE RICHARDS: to do -
JUSTICE YOUNG: Judge?

JUDGE RICHARDS

vy

JUSTICE YOUNG: Judge? Just a moment; just a moment.

JUDGE RICHARDS: and we woul

y
i
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cHperiment since we've Deen doing 1t for twenty vy




JUSTICE YOUNG: Just a moment. The problem with vour

argument is thet you wanted to do what vyou wanted; the
Court said no, vyou can do this. And vyour argument 1o me
just now is well we’ve been doing it anyway S0 we saw no
harm 1n exceeding what the Court authorized. Iz that a
fair characterization of what you've just told me?

JUDGE RICHARDS: Not guite, no, I don’'t agree.

JUSTICE YOUNG: ALL right, tell me where I - whers 7T
went astray.

JUDGE RICHARDS: Wwell, for one thing this kind of
pilot project we disagreed with the idea of a pilot proiject
in the first place -

JUSTICE YOUNG: I agree with (inaudible).

JUDGE RICHARDS: because this was not & new idea,
right?

JUSTICE YOUNG: OCkavy.

JUDGE RICHARDS: And so therefore we thought 1t
harmless and within the spirit of the Court’s authorizatio
for a pilot project to do 1t on an expanded basis so that
we could show the Court that this idea would work for all

3
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civil cases not  just  consumer garnishment cases. in

il Lt was very - it would have been very difficult

our clerks to follow one procedure for Just

ne t cases and a different procedure for when they

53 awed papers on other civil cases. S0 to manages the

project that vou asked us to carry out, that was the best
way to that we conceived Lo carry it out.

CHIEF JUSTICE KELLY: Are there other guestions of

-

: N L
Judge Richards?

JUDGE RICHARDS: And by the way in our view the rule
worrxed well, worked smcothly, and based on fthe pilot
project and what we considered its successful cperation we
continue Lo urge a rulse that ] nt : 1 clerks
o return, not reject, i that
characterization by the way -




JUDGE RICHARDS: and 1t’s an important distinctlon
bhecause an olider version of our rule would have allowed
clerks to “reject” papers. We've sanded off that rough
edge to the rule to allow clerks to only return papers and
zlways subject to Jjudicial review Dby the “Judges c¢f that
court. Our pilot project showed that that idea -~ that
works well. We have still not received a single complaint
about how that rule worked in our six month pilet proiect,
and we continue to recommend 1t to the Court.

CHIEF JUSTICE KELLY: Thank you, judge.
JUDGE RICHARDS: Thank you so much.

CHIEF JUSTICE KELLY: Mext 1s Ed Pappas, I think
representing the Michigan Creditors Bar today.

MR. PAPPAS: Thank you, good morning. May 1t please
the Court. I am appearing on behalf of the Michigan
Creditors Bar Association, and we are opposing the proposed
amendments. The ones that I'm addressing are the ones that
were submitted for publication, but I will also mention the
pilet program rule as well later on when I talk about fhe
reasons But we're opposing the amendments for several
reasonsg. First and foremost, the proposed amendments as
written are overbroad and they unconstitutionally delegate

jUdWClﬁ¢ autherity to court cierks. We don’t cobject »
court clerks performing ministerial acts for the efficient
operaticon cof the courts, but the proposed amendments go far
bevond ministerial acts. Under the proposed amendments th
court clerk has Jjudicial discretion to reject - and I use
the word reject because returning and rejecting really with
ail due deference to Judge Richards - real?y has the same
ocperatlicon. But they have fudicial discretion fo reject
pieading £ ! that
jurisdict e is
untimely i Judgment do
not  app athemat;caAiy
correct has
expired not
cc%;lv Tes.,
These nder
vaig,
icial
were
the
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clerk’s decisicn except 1Iin the case of defaults and
garnishments. And the proposed amendments, again as
published, alsc create statute of limitations problems -
petential problems for parties who - for a party whoss
complaint  1s  rejected because the date of filing the
corrected complaint does not relate back fo the original
filing date. I think the statute c¢f limitations problem
can be resolved either by having a relation-back provision,

but probably a better result would be toc follow the Court
of Appeals process when they reject papers for clerical

mistakes they give notice of the mistake and give the party
a certain amount of time To correct the mistake, and then
if the party corrects the mistake - that’s done all before
zny paper 1is rejected - this avoids any kind of not Just
statute cof limitaticns problems but other timing problems
that mey occur in these areas.

There are two other concerns that I want to menticn
briefly about the proposed amendments as written. First,
each garnishment form under the proposed amendments may
only have a single defendant, but it’s not uncommon for
judqmeni debtors to hold assets jointly or for there to bhe
a joint and several judgment against multiple debto And
under these cilrcumstances multiple garnishments or mult ple
garnishment forms are only unnecessary but they actually
could be confusing for the garnishees. And secondly, the
preposed amendments allow the clerk to retain a filing fee
if a writ of garnishment is returned. To file a corrected
writ you have to file ancther filing fee which doubles the
cost of the writ and this amounts fto a sanction that should

only be imposed by a Judge. Now I understand that these
croposed amendments were originally gensrated zs a result
of concern for the high volume of debi collection =scticns
filed in th 46°7  District Court. But ve had  an
cpportunity to review how good collecticn f+rma cperate and
they i work very efficiently aﬁd VeEry
profe ! ; 1 ] only
fail heir
appli all
géead not
vers
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the 46" District Court, both of them, have good intentions
with these proposed amendments. And, frankly, there are
some of these proposed amendments that are good changes.
And the Michigan Creditors Bar Assoclation is willing to
work with the Supreme Court’s workgroup and the 46
District Court to develop a court rule which would address
the concerns I've raised and others have raised with the
proposed amendments. And just briefly akcut the pilot
project proposal which 1s different than the proposed
amendments which were subiect for publication, these
amendments are actually better with respect to judicial
review and the relation-back provisions, but they still
an unconstitutional delegation of dudicial authority
court clerks because the clerks have Jjudicial discretion
reject papers which do not comply with the Michigan cour
rules or statutes, and that’'s a very broad provision. And
that’s the provision that needs to be worked on to have a
e
is

o
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rule that works and keeps this to ministerial acts for

fficient operation of the courts. 30 as the rule st
tOdaV, the Michigan Creditors Bar Association “oins i
the tate RBar of Michigan and its Civil Procedure and
Courts Committes and its Consumer Law Section and its
fustice policy initiatives in oppocsing the propcesed
amendments as written for the reasons that 17ve stated and
also for the reasons that were stated in written materials
previcusly provided to the Court.

JUSTICE YOUNG: Counsel?

MR. PAPPAS: Thank you and I’m happy to answer any

JuestTions.

JUSTICE YOUNG: I appreciate your offer to continue
negotiating, but in light of your premise, I think the
first premise, 1s that the - both the rule and the proiect
exceed the constitutional scope of clerical duties. Tf
that’'s an accurate statement of your premise, what ground
i3 there for negotiation?

'
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MR. PAPPAS: Pardon?
JUSTICE YOUNG: Give me an example would you?

MR. PAPPAS: Checking a pleading for signatures. The
- whether they filed filing fees. I mean you - there is a
lizt - and 1 would venture to guess and one thing about the
pilot program that we didn’t find out 1is of the great
numper of papers that were returned why were they returned.
-

And would venture to guess that there is - there are some
categories o©f ministerial acts and ministerial mistakes
that clilerks can look at which will help resolve some of Lhe
issues and make the courts more efficient and that’s what I
was talking about working wit the group to limit the
returns to ministerial acts and to deal with the other
concerns that we — that I had expressed.

JUSTICE YOUNG: But I guess my guestion 1s a fairly
broad one. In the Credit Acceptance Corp, this Court
rejected the notion that clerks had tc perform judicial
functions. Why 1sn't that the appropriate legal standard
" -

lera’ I mean what more do we need to say other than what
sald in Credit Acceptance Corp?

5
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MR. PAPPAS: I guess the qguestion is what constitutes
a Judicial function.

JUSTICE YOUNG: So - s¢ you think we now need a - an

iteration of & catechism for every potential ministeria
act?

MR. PAPPAS: No, and that’s what -

JUSTICE YOUNG: Is the system broken? I mean
to me th 46 District Court is unique in
perception of its needs. Sc I mean you've mentioned in
your remarks that one court and one court staff sheoulidn’t
wag the dog of the Jjudicial system. I'm o Lrying to get my
arms arocund why we need to make a change at all from the
status guo ante stated in Credit Acceptance Corp.

MR. PAPPAS not saying that - that vyou do
have to ma put if it does help the efficient
cperation ‘cr example, there are a couple
of provisions the court rules on summonses
that allow cle: Lo no ccept and I oaon’t know 1f they go
to the extant but noet accept summonses that




don’t comply with the ministerial requirements set forth in
the court rules. That's the type of thing that I arn
T ing about, and 1f it helps -~ I mean I have heard the
story that - from Judge Richards that sometimes divorce
T filed in the district court - 1f 1t helps with
istration of the courts and 1t is cnly a
2 a judicial act then I think that we
be willing to work with the workgroup and tne 46
ict Court to zee 1f we can come up with a rule that

CHIEF JUSTICE EKELLY: Did I understand vou correctly
To say  that the rzresults of the - of the pileot study
indicated that a large percentage of the - of the erzors
were what vou would term ministerial matters?

MR. PAPPAS: What I actually said is I don’'t know
because they only had the - when I read - what I read in

the repcrt they only had what went to the judges so of the
240 a month that were returned I was saying I am assuming
that these were ministerial -

JUSTICE YOUNG: There’s no data on why -
MR. PAPPAS: There’s no data, right.

CHIEF JUSTICE KELLY: Okay.

MR. PAPPAS: £And if they were, my guess 1s that you’'ll
e able to categorize what moest of those mistakes were.,

JUSTICE CORRIGAN: I thought th there was a chart
orovided that lsid out some the reasons in ¢
strict ;

Court had submitted.

MR, PAPPAS: My reading of the chart was thalt that was
’ the - fo¢ the Jjudges as for judicial

MR. PAPPAS: I didn’t =ee the other chart.

JUSTICE CORRIGAN: ELL rlght, Did - you don’t have
way and we don’t have any way to estimate 1f the
ject nad staved within the scope that was authorized how
1 3 + I
i fam A

consumer debi cases there were That
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MR. PAPPAS: No.

JUSTICE CORRIGAN: We don’t know that. Okay, thanks
¥Mr. Pappas.

CHIEF JUSTICE KELLY: Thank you.
MR. PAPPAS: Thank vyou.
CHIEF JUSTICE KELLY: Next is Patrick Clawson.

MR. CLAWSON: Good morning ladies and gentlemen,

you for having me here this morning. As many of vou
w, I'm a legal investigator and a process server out of
enesee County, and [ work statewide and I have experience
i clerks all over the state of Michigan. I would
ourage the court to be reluctant toe grant clerks any
cf  authority to Dbegin making legal judgments on
adings or any type of filings that they receive before
ceurts. I've met many very capable clerks across the
te, but at the same time I’'ve met some that are Jjust not
© capable. And, frankly, 1 think that legal decisions
need to be made by attorneys and by judges not by clerks.
There are a couple of issues involving -
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CHIEF JUSTICE KELLY: What about ~ Excuse me, lebt me
Just interrupt you and ask you this.

MR. CLAWSON: Yes, Ma’am.

i
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CHIEF JUSTICE KELLY: Would you make an exceptiocn

~
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obvicus errors such as failure to have a signaturs on
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review. But to make decisions about whether or not venue
is preoper 1in & particular case 1 think that’s a legal
declision that really reguires an attorney or a Judge to
make a decision. There are a couple of other areas
however. I would encourage the Court te take a look - and
its amendment of §2.113(c} tec regulire email addresses of
counsel to be included in all pleadings that are filed with
the courts here. Tt’s ipncreasingly difficult o make
contact with attornevys by telephone often in these cases,
and having an email address cn the actual pleading would
help facilitate communications a great deal., It would also
help the court as fhe court goes into an era of electironic
filing. I would alsc ask the Court to amend rule 8.119 to
inciude a reguirement that the clerks provide stamped
conformed coples To partles in such gquantities as may be
reasonably reguested by the party. We are having a serious
problem in Genesee County in the 68" District Court alsc in

Lapeer Counity Circuit Court where *the ¢lerks are sither
refusing to provide stamped courtesy coplies when vou make a
filing or they wiil give vyou only one or two possibly when
vou need more copies. I'm told in the case of Lapeer
County this is because of advice that they received - a
directive they received from Amy Byrd who is a State Court
Administrative OCffice staffer who has advised them they

have no obligaticon to provide stamped coples to litigants
and so, therefcre, the Lapeer County Circuit Court has now
refused te provide any kind of a stamped filing coplies ©

- ~-1

o
any litigants. I wili tell vou that that causes me a great
cut

deal of problems with clients of mine sespecially from ou

of have some kind of procf that a
doc iled with the court, In Wayne
Cou documents down there the clerk’s
off ing macnine and you can go ahead
and The 667 District Court - I've
peer discussion with the court
adm ut the abiiity to be able to get
suf amped copies.
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can’t be much - but it 1is a proklem in a number of the
courts. So I would ask the Court -

JUSTICE YQUNG: 3Six?
MR. CLAWSON: Yes.

JUSTICE YOUNG: The two issuss vou've Just raised are
outside the scope of this, but do you know Mr. Gromek?

MR, CLAWSON: I'm sorry, sir?
JUSTICE YOUNG: Do vou know Mr. Gromek?
MR. CLAWSON: I do not.

JUSTICE YOUNG: It's that wvery handsome white haired
gentleman. He is the SCAC administrator.

MR. CLAWSON: Well, that’'s fine. I would be happy to
JUSTICE YOUNG: You might - you might want to ftalk to
him about some of these -

MR. CLAWSON: I nave called his office, sir; I haven’t
talked to him directly.

JUSTICE YOUNG: Well, vyou now see him, vou know who he

MR. CLAWSON: L wiil be hap

tell vyou point blank vou nonor  that some of the
have told me that they - feor instance in Lapeer
they have told me that they absclutely will not
any xind of stamped copies for the public unliess
a court rule to that affect because cof the advice
received from the SCAC.
JUSTICE YOUNG: Perhaps Mr. Gromek might be interested
in king to vou.
MR. CLAWSON:
that up. One oth re - in
the pending ruler 1 15
addressed somewha consider an
amenament o th i not be

14
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dismissed for failure to file proof of service unless five
business days have elapsed from the time of the expiration
of summons. We're having a problem 1n some ¢ourts in this
state - 68" in Genesee is pretty notorious for this, also
the district court down in Warren. As vyou kKnow, a s I

expires at 11:5% o.m. Cften we have now because of

depressicn a great deal o¢f trouble finding defendan

Cften we are going right down to the last minute to be a
to find defendants to bs able to get them served and we’
serve them on the last day of the summons ~ of the V&il@lty
of the summons. However, when we go into court the next
morning in  some courts like 687, they have immediately
dismissed the acticn for failure to file the proof of
summons -~ proof of service in the <case. It seems to me

-

U‘H T

that 1if I file a - 1f I serve a defendant on 8 o'clock on a
Thursday night and I go to the court at 8 a.m. the next
morning te file the summons - to file the proof of servic
in  the «¢ase, that the court should nct have already
dismissed the case for failure to file proof of service.
There’s simply not encugh time to be able to physically do
it. We have a problem in the metro Detroit area now
because the postal facillities have been consolidated in
Pontiac where coften it takes four or five days to get mail

= ©

from Detroit to Flint. S¢o if attorneys are mailing proofs
E

0f service to the ccourt they're coming in after the fact.
Frankly -

JUSTICE YOUNG: May I sugges:t that -
MR. CLAWSON: Yes, sir.

JUSTICE YOUNG: that vyou put your - the other rule
regquests that are not asscciated with this particular 1lssue

3
in writing and regquest that the Court consider those.

-

MR. CLAWSON: Thank vou, Ma'am.

CHIEF JUSTICE KELLY:

- - crm T ez e
Z2Oends 80 we' 1L move on




the time for f£iling appeals 1in some criminal matters and
for filing moctions. Here to speak on this first is
Jonathan Sacks from the State Appellate Defender Office.

ITEM 3: 2009-19 -~ MCR 6.425 etc.
CHIEF JUSTICE KELLY: Geod morning, Mr. Sacks.

MR. SACKS: Good morning. May 1t please the Court.
I'm a Deputy irector of the State Appellate Defender
Cffice, znd cne of my duties at the office is to overses
cases during the intake process to  figurs out  when
transcripts are ready, when they' re ready for assignments.
We take in give or take abcut a guarter of Michigan appeals

wiiich 1is & statutcery mandate, and tThat adds ap te - it
various year to year but about 600 either trial - ftrial and
guilty plea <ases in combination and we handle all those
appeals. There are -~ 1 mainly want to focus on the rule
dealing with appeliate deadlines - the appellate deadline
propasal 7.204 and 7.205. We'wve also submitted comments on
the €.200 proposal, also on the student - students arguing
in the Court of Appeals and on the case management
deadlines. So I’11 take vour gquestions on any cf those
issues as well. But feor my malin 1ssue here which is the
appellate deaalines proposal, there are a few things T wan

foocus  on. The first is looking at intake and when

Lranscripts do come ready on these cases we really do feel
that there will be a denial of the constitutional right to
appeal specifically for guilty plea cases. What happens -
and we ran these numbers - is in Lhe vyear 200% we had I
elleve 253 plea cases where we represented clients on
appeal. More than half of those -
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JUSTICE CORRIGAN: Is that out of the
MR. SACKS: That’s a -
JUSTICE CORRIGAN: 53 were pleas -

MR. SACKS: That's correct. The rest -

T

JUSTICE CORRIGAN: and the balanc

trials.
MR. SACKS: That’'s correct, ves.

JUSTICE CORRIGAN: Okay.

16




MR. SACKS: CIf those 253 we came up with 53% where the

transcripts were ready affer 56 days. HNow with the various

excusable neglect extensions that are built inte this new

court rule the mest that 1s given gets up to 58 days which

means for over half of ali clea appeals we Jjust won’t have
cn

do an appeal before the deadline runs.
£; it’s a devastating impact. Now

he time off of the six months for making

a mation for resentencing or wmotion for plee withdrawal
I

the informati
+ f
[

which obviously gives - glves more time than Just 56 davs

But the fundamental problem with having this - the time run
off this section in the rule 1s thal you have a whole lot
of cases where frial attorneys do their dcbh. They - and
it’s what we like fo see. There are proper objections to
sentencings. If there’'s a defendant who wants to withdraw
his guilty plea prior to sentencing, there’s an attempt to
do that. And the last thing we want to do is go bhack to a

trial court and repesat arguments that are already made.
It's debatable whether 1it’s even ethical to do that when a

I
judge  has  ruled on let’s say a challenge to offense
variable 7 and we file papsrwork that said well Judge we
disagree with offense variable 7, we know vou’ve ru%ed, we
know the attorney preserved it already, but we’re hers
because it’s the only way to preserve this deadline. Itr e
- not only 1s it gonna ciog up the courts, bub our real

=3

roplem is it means our clients are not going to be able £
appeal on guilty pleas. T"ii be guesswork; we’ll have t
file shelves of leave applications within 56 days without
having the transcripis, without having full information.
H -

£
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We can’t take the risk of waiting for he six month
deadline because there’s a whele lot of litigation as this
Court knoews that goes on with the proportionality of a
sentence for exawpie - the recent Pecople v Smith case - and
the People v Weibrecht ({phonetic] case indicates that you
can only raise pra‘orticnality challenges in the appellate
n i hat after
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these changes indicates that it’s what’'s going on in every
other state - every cther state has these deadlines.

JUSTICE CORRIGAN: I3 that false?

MR. SACKS: It"s comparing apples to cranges TJudge -
Justice Corrigan. What goes on i1s Michigan is consistent
with other states with claims of appeal. Michigan has a 56
day deadline fo file briefs on appeal in claims cases. We
reviewed what gces on in other cases -~ in other states and
it’s between 10 to 80 days for filing on a right to appeal.

JUSTICE CORRIGAN: Do other states have two tiered
systems where vyou first get a claim and then vyou get a
delaved app 1f vou missed the claim?

MR. SACKS: F[or the most part theyv do not.

JUSTICE CORRIGAN: That’s - that’s unigue to Michigan

isn' v oit?
MR. SACKS: It’s not unigue to Michigan; there are
some  others. Virginia fo instance allows a six month

et

r
delaved appiication after ithe ciaim, Arkansas allows a 1.
vear pelated appeal, Misscurli a one year belated appeal,
New York a one year belated appeal. 5S¢ there are =~ OChic
allows any sort of deadline within reasonable cause
there's definitely other states that follow Michigan’s

lead.

-

SACKS: But it’'s not a majority view that's
But the reason 1t's apples and ocranges is this.
constitutional right to guilty plea appeals here

that is net common in many other states., We also

stem for gullty plea apreals where 1t has to be by

application where 1t’'s a straight Jurisdictional
that dces not run Ifrom transcripts So the
£ th ’
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MR. SACKS: 1 suspect depending on the time we would
have no problem with that The -

JUSTICE CORRIGAN: 5¢ what 1f there was one single
appeal instead of claim and delayed appeal, but the =single
appeal ran from the filing of the transcript? #Would that
not be a simpler system ultimately?

MR. SACKS: It could be a simpler system; 1t could
zolve the problem. Unfortunately, that’s not the proposal
we have here foday.

JUSTICE CORRIGAN: Understood.

MR. SACKS: And that’s the real issue.

JUSTICE YOUNG: Well, what is wrong with a sysitem that
allows for a single tiered appeal but runs from the date of
the filing of the transcripts?

MR. SACKS: The c¢cnly thing we would need to be sure
with that is we - the court rules do allow for motions for
plea withdrawal and metions for resentencing within the six
months., S0 we would just need to make sure that that would

e ceonsistent 1n tThose approprliate cases where the way to
represent a client 1is off those =six months - the fTime could
run atter that decision is made as well.

JUSTICE CORRIGAN: #Wny should & plea withdrawal have a
six month time limit? Why shouldn’t that be shorter? Why
do you need six months to decide whether vyour plea was

MR. SACKS: Six months for u iz a fair time fhat
don’t know exactly what ideal time would be, I

a : ve 18 much too short because the time it
takes for transcripts Lo come. I could go back and look at
our — zcort of averages for when Lranscripts come -

JUSTICE CORRIGAN: How do they do it in other states?

MR. SACKS: In other states?
JUSTICE CORRIGAN: They don’t reguire plea withdrawal
motions in the trial courts, right?
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MR. SACKS: Many of them do not that’s correct. Some
do, some regulire some sort of basic preservation to make

those motions, but many do not. Basicadlly what we have 1is
we feel i3 a system that works perfectly, that wouldn't -
nething works perfectly - but a system that works very
well. The Court of Appeals and trial courts both deal in

1
VEery tmeLy and appropriate and efficient manner with these
=

)
LD

JUSTICE CORRIGAN: Whnen Mr. Baughman says that the
defendants can be prejudiced in federal district court
onsideration of their habeas motions because of the
absence of a cne year Time limit in the rules 1s he saving
omething false to this Ccourt?

MR. SACKS: Because that - this is shifting now to the
G.500 cellateral appeal issue.

JUSTICE CORRIGAN: Welil, there’s the proposal for the
one year iimit.,

MR. SACKS: That's correct.

JUSTICE CORRIGAN: Right. And other states as I read
his submission overwhelmingly have a one vear time limit as
do the feds. The guesticn I have is is he correct when he
states that defendants in Michigan are being preijudiced in
coensideraticon of their petitions because of the abssnce of
the one vyear time limit, true or false.

MR. BSACKS: He's not being dishonest, but it’'s an

v which we completely disagree. Here's

what nappens cn collateral appeal for our clients and this
Loy .

iz part of our day-to-day advice when the appeal ends.
Let’s say a case 1s done - elther a plea case or a trial
case - tnls Court denies leave o appeal which 1s what the
standard thing that will happen in an appeal case. HWe then
gither meset with our oiients or send a closing letter
tior hem
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our c¢lients if that is not tThe case and it's a simple -
it’=s a situation where you have a constitutional issue, you

want to file & habeas petition, vyou need to know it needs
to be filed within a year and 90 davs. Hcowever, vyou also
need to know L1f eight vears from now there’s a new

investlgation that starts to uncover new information then
at that point you can still file a motion for relief from
judgment. S¢ there’'s sort of two Lracks. Cne is for the
metion feor relief from Judgment to work with the habeas
petition - that’'s what Mr. Baughman is talking about. And
for the motion for relief from Jjudgment issues to be part
f the  habeas petiticn and that’'s great and that’'s
astic, but there are a lot of clients that we have and
s that we’ve seen and folks whoe have walked out of
cn because c¢f things that happen later than that one
r and %0 days. We're working now with the Wayne County
ecutor’s Office on Detrcit Crime Lab caseas. We
oborate with tThem very carefully. There’s a procedure
e evidence 1s retested on these cases and - by the
State Police and depending on the resulfs we agree or
disaqgree, but maybe there =hcould be a new trial. This
process takes years. In all the time we've worked — Dbeen
working we’'ve only received results on a few cases so far
and we’ve agreed to new trials on two o©f those caszses

aiready ~ very Serious Cases. And I guestion whether
there’s a one vyear limit to 6.300s - whethery that wil? be a
possibility. Habeas 12 oniy half the picture, so for that

reason 1 don’t feel Mr. Baughman 1s being dishonesit, but
feel like he’s belng $pcomp*vpe and we very much disagree
with that interpretati

JUSTICE CORRIGAN: VWould you be willin

8] 54 i
tandard advice letter to cliients that vou send so that the
t

Court could see what vyou advise them 1f there is such s

Q

standard letter? Tha would be helpful in understanding
this.

MR, SACKS: I can submit scmeining. I think there's a

iot of attorney discreticn involved — not evervbody has the

e to submit what I send o

21




CHIEF JUSTICE KELLY: Are there other guestions of Mr.
Sacks?

MR. SACKS: Thank you very much.

CHIEF JUSTICE KELLY: Thank vyou. Bridget McCormack.
Good morning Ms. McCormack.

MS. McCORMACK: Good morning. May 1t please the
Court. I am the Assccilate Dean for Criminal Affzairs at the
University of Michigan Law School. I've been a clinical
teacher for 14 vyears, nd Z m currently the co-~director of
the Michigan Inmocence Clinic. I enthusiastically support
the proposed change to ﬁﬁl@ 8.120 - the student practice
rule - and I hope the Court adopts it. I have supervised
students who have argued 1in the BSixth Circuit Court of
Appeals and T previcusly taught at a law school in

Connecticut where students regularly argued in the Second
Circult Court of Appeals, and so I do have some experience
with students in appellate courts and I'm willing to answer
gquestions on that rule 1f the Court has any, but I believe
the comments are thorough.

I want to spend the rest of my time ~ my short time

this morning addressing the proposed change te Rule 6.50
specifically the one year time limit that Justice Cor an
was Just asking Mr. Sacks about. And I den’t plan to
reliterate my writfen comments to the Court because
sure vyou've already read those as well as the other
comments that were submitted by many pecple. I waﬂt to
instead with the Court’s permission introduce my ient,
Provience, who’s gonna come speak to you next wﬁc’s
itting in the fourth row. Mr. Provience was convichted of

and served nine vyears in ig -~ and he

») ~ he did not - he anybody. He
anvthing to do with th killing he was

He was exonerated on Marc 24, 2010 by

en Innocence Clinic. He was represented at
trial by torney who has since been disbarred., Had nhis
attorney 1ly read the police reports or done minimal
investig he would have found wha my  students -
Innoceanc students found in 2009 - elght vears after
' colice
kzlled

i (D




where the murder that Mr. Provience was convicted of needed

to be explained. The explanation from the prosecutor’s
office was that Mr. Provience didn't have anything to do
with it, Sc ycocu can see that the evidence that exonerated
him wasn’t hard to find. I wish I could take real credit
for finding it or I could give my students real credit for
finding 1t. We didn’t do anvything special; we looked in
police filles. Unfortunately for Mr. Provience, his
attorney never did that. Under the new propesed rule, Mr.

Provience would not have been able to bring all of the
evidence of his innocence to the attention of the Wayne

County Circuit Court in 2002 because it - all of it couid
have been discovered - indeed absolutely should have bkeen
discovered earlier with due diligence. His trial and

appeliate lawyers failures to discover this evidence years
earlier would have prevented him from raising any of it in
2009 even though all of it excnerated him and also pointed
to the real killers.

JUSTICE YOUNG: He woulidn’t have an  ineffective
assistance of counsel claim?

MS. McCORMACK: I believe he has — he should have had

an excellent innocence - ineffective assistance cof counsel
ciaim - excuse me - bubt unfortunately -
JUSTICE CORRIGAN: Isn’t there a violation of Brady

{phonetic) duties teoo?

McCORMACK : Abscluately, In fact, to the Wayne

Co Progecutor’s Cifice’s credit they agreed that he
de red & new trial. They actually agreed that his motion
&h ke granted. But the new proposal unfortunately
would bar innccent defendants from presenting evidence of
thei: innocence that wasn't presented before because of
ineffective assistance.

JUSTICE CORRIGAN: Mz, MeCormack? I ZJust have a
question.

MS. McCORMACK: Yeg,

JUSTICE CORRIGAN: There are other Innocence €1 &

-
< o o oy R S TS T
in cther states aren’i there?

MS. McCORMACK: Yes, there ares.




JUSTICE CORRIGAN: How do they operate within the
framework of a one vyear limit on the filing since that

seems to Dbe the majority position in the U.5.°7 How do
those clinics operate within these constraints?
MS. McCORMACK: I think that 1f vyou heard testimony

from the director of every Innocence Clinic around the
country even in states where there is no time limit and
there are some of those as well, like Michigan, they would
all say whether there’s a 20 day time limit, & 1 year time
limit, or no time limit, that 1t’s extremely difficult te
excnerate someone even sometimes with DNA evidence. The
vast majority of exonerations have COmeE because
prosecutor’s offices have joined with the Innocence Ciinlcs
in seeking reliief for the innocent.

3

i)

JUSTICE CORRIGAN: Would anything prevent vyou from
oresenting the evidence of innocence to a prosecutor and
asking them to foin vou?

MS. McCORMACK: Nothing prevents us from doing that at

all. Irn fact, Justice Corrigan, we do that in every case
because hopefully - Frankly, that’s a better way to go
abcout these cases, and it’s better for everyboedy, As
vou're I’'m sure aware, there 1s sometimes resistance fro

cutor’s offices who for understandable reasong or in

prose
cases where there’s nobh DNA evidence, which 1s8 the vwvast
majecrity of felony convicticns, there might be differences
of opinion about exonerating evidence, and sometimes
prosecutor offices can be reluctant tc admit that they got
1t WIong

CHIEF JUSTICE KELLY: So in those cases 1t weuld be
much harder for you to free an innocent person if this rule
were passed, 1s that right?

MS. McCORMACK:

siewed 1,

to review the
W we reisct the
almost evervbody
review before we
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eject people so that we can feel good about having done
hat and not have toe relock at it. But people are walting
good 18 months bpefore we can look at thely applications -
~obably some of them longer than that. Nothing we can do
bout that; we’re working a lot. We can’t get through them
faster. But frankly, every single person whoe has
enn o us and has an application on file that’s been on
with us for mere than a year now should be - can be
to be barred by this rule because 1f they wrote TC me

nths ago with their new evidence of Iinnoccence, they

have done something about it and they didn’t within
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rhat one year so it would obviously bke devastating for my
clinic, but that’s not a reason for the Court to - I'm
sorry - to make policy.

JUSTICE COCRRIGAN: Se you’re not the only individuals

- - +~
in the sttem, correcuty

MS. McCORMACK: Of course, that’'s - 1 was abkout To say
vou shouldn’t - Obviously, I den’t want you - I don't w
vou to make rules because of my clinlc, that’s nct - Tha
not what I was here to say, 1 was Just answering Justice
Kelly’'s gquestion. I believe for actually most of tn

[ty

innocent defendants who will never come to my attenticn or
will nave other attorneys — the State Appellate Detf @rder’a
Cffice or o%ber attorneys representing them - the rule wilil
be devastating because in most cases they will have been -
they Snould have Dbeen able to find the evidence by
exercising due diligence. It’s a problem of poor lawyering

that has prevented them from finding the evidence in the
that proplem insulating the pooxr

first place. And so - and I

lawyering by this new time limit is one I hope this Court
is concerned about. We can’t fix the state of lawyering -
or this Court can’t fix the state of lawyering across the -
across Michigan right now, but at least Michigan can ileave
the deoor open for innocent defendants.

JUSTICE YOUNG: Apparently we can by having students

pI&C@ZCe a3 ma«verQ.

T : b 3 i + 3 i O T H F
MS. McCORMACK: T donr’t think - I don’t think tn
Li ~ 3 T our } £ 3 . ) & £ 3}
students can do nearly enough of the work To [ix Unhe

problems across the state, Justiice Young
- - o - ~ b ER .
I had scme interesting reflection on
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MS. McCORMACK: Well, I do think the students do
excellent work. To be falr to practicing lawyers they have
an unfair advantage. They’'re cften working on you know one
or two cases for a lot of credifts of work and they have an
awful lot of time and an awful lot of energy tTo puf in
one  case. They’'re not tTrying to manage a law practi
where they have a busy docket and lots of clients and 1o
of things to do. So they have a bit of an unfair advanta
in my view.
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JUSTICE YOUNG: Ch, they have an excepticon from
professionalism.

MS. McCORMACK: I'm sorry?

JUSTICE YOUNG: They have - students have an exception
from professionaliism.

MS. McCORMACK: No, absolutely not.
JUSTICE YOUNG: Well, T thought - T thought lawyers
ware only supposed to take those matters that they could

competently handle ethically.

MS. McCORMACK: I think that is the rule. My
understanding is that is the rule.

CBIEF JUSTICE KELLY: Thank you Ms. McCormack.

MS. McCORMACK: Thank you very much.

CHBIEF JUSTICE KELLY: Dwayne Provience, Good morning,
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that’s been proposed is - would have been passed during the
time I was incarcerated fighting my case t¢ regain my
freedom like I said I wouldn’t be here right now. And I
. rhat’s a bill that hopefully on respect to the
Court that Justices will really take a look at 1t and
understand that that would be a bill that would be very
detrimental to a lot of people who may be innocent, who's
trying to fight for their freedom, but it may take years
before they can prove that - prove that. And 1f that bill
was implemented I mean I think that would jam a lot of
e up and T think it would be - I think it would be
bad. Sc 1'm just an example hopefully you know I'm
anding here now thanks for that I can - thanks that I ¢
ve a second chance getting back into court with a succ
6§.500 without a limitation on the bill so I'm 3
hopefully vyou know you Justices please can really take a
lock at that bill and hopefully vou know really understan
that that bill is T think is a bad bill to be passed.
Thank vou I don’t - that’s all T wanted to say. Thank you.

i
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CHIEF JUSTICE KELLY: Are there questions? Thank you
sir, appreciate 1tT. The next item is #4 which 1is a
propocsal to allow law students and recent law graduates to
participate in oral argument in the Court cf Appeals. And
ere to speak on this matter first is Jules DePorre. If
r. DePorre isn’t here we’ll move to Imran Syed.

=L

JUSTICE YOUNG: He's here.

CHIEF JUSTICE KELLY: Ch, I'm sorry, sir, I didn't see
you thers.

JUSTICE YOUNG: Other side.

ITEM 4 — 2009-25 — MCR 8.120

MR, DePORRE:
law grad and




ltion. Tt was granted by the federal district court and

state was appealing. And my clinic and I began
ief and c¢ne of the things that I learned is
pellate cases take a long time. And so I
ed on with the c¢linic for another semester To continue
ie

g
b

W on a response brief to the state. I worked very
ely with the supervising attorney. We did iegal
arch, we edited our brief, we revised, we hashed ocut
legal arguments, and agaln we worked very closely with the
supervising professor wWho Was constantly giving u
feedback. 2And I think that was something that helpsd us
develor our skills - my skills in particular, my 1
writing skills, legal research, and ocral advocacy skil
Several months later the case was assigned to a panel and
continued working at the c¢linic and the professcr - the
supervising professor asked 1f I would like the opportunity
to present oral argument Dbefore the Sixth Circuit and I

o
n 1
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dumped at the chance. And 1 agaein spent a great deal of
time preparing for that. I went through the record agailn,

I went through the state’s arguments again, I was able to
split time with the supervising professor so 1 only spoke
on one  aspect of  the case. It was an ineffective
assistance of counsel claim, and 1 spoke on the merits of
the claim and then my professcr spoke on the procedural
default issues. So by splitting time she was able to
e the more complicated and, frankly, in the Sixth

at the time the law - there was some contradicting

se  law. And I think the court probably would have
iat as her expertise was Iin that area -
issue where I was abie to address the

pretty straightiorward. So I just would

f this rule ecause I think that the

it gives students for experiential

ey you want to call it - sort of a

rofessions have something similar. As a

teacher, I was a teacher before I went to law school, and T

student taught. My wife is a med student and she’s in her

Thi vear where tThey do medical clierkship programs and do

practice medicins under the supervision oI an attending

physician This 13 a vwvery similar program where we'lre

cracticing  law under  the supervision of an  attorney
professor.

JUSTICE CORRIGAN: Is it Mr. DePorre? Is that how I

say vour name?




JUSTICE CORRIGAN: DePorze. In the oral argument you
did in front of the Sixth Circuit did you have the client’s
explicit permission for you to appear and argue on the
record? Did yvou -

MR. DePCORRE: I did.
JUSTICE CORRIGAN: Ckay.
MR. DePORRE: The -

JUSTICE CCRRIGAN: And they routinely did that when
students were arguing so the client was well aware then.

MR, DePORRE: Correct. The Siwxth Circuit rule
regquires 1it.

JUSTICE CORRIGAN: All right.

MR. DePORRE: S0 the 3ixth Circuit - I think its rule

~ local rule 46(c) that allows for student representation.
P

If you’'re representing an indigent client you have to have

written permission and you could also represent the state

in which case vyou need to get permission from the attorney
general’s office

JUSTICE CORRIGAN: If the client oblected to how you
handled the oral argument o©or the appeal, would the
supervising attorney be the person that they - that would
be complalined aga;ns* irn the Attcrney Grievance Commission
because we have a huge number of complaints by defendant
about their lawyers representation. How does that plece
wWorik?

[V
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MR . DePCRRE: Yeah, It would be -




but then if there were to be any grievances that would be
directed against the supervising attorney.

JUSTICE MARKMAN: Mr. DePorre when vyou say that vyou
woulsd have been bound by the rules of professicnal conduct,
does that mean you would have taken an oath to that - to
those rules?

MR. DePORRE: No, yocur honor. I did not take an oatn
ahead of time. I do — I do think that those rules apply Lo
me and I did my best te follow them because that's what the

a
Sixth Circuit rule regulired of me.

JUSTICE YOUNG: The current rule does not, as I can
see, contaln any reguirement that the client approve of the
student’s participation on his or her behalif, is that

right?

MR. DePORRE: The proposed ruie does not. The Sixth
Circult rule does.

JUSTICE YOUNG: Qur current rule doesn’t. I mean we
zllow students to represent parties in  trial courts
currentiy,

MR. DePORRE: Correct.

JUSTICE YOUNG: Do you think it’s a salutory change o
regquire the explicit approval of a client to have a student
represent tThem?

MR. DePCORRE: I den't because I think that when
representation from the Michigan
n ancther clinic in the state fhat
hat’ s understood.

JUSTICE YOUNG: Hell wh - 1f it’s=s Eiaide.;mmi,u’:}d, then
1
a i

why wouldn’t yvou want an explicit understanding?

MR. DePORRE: They make it explicit 1in the retainer
agreement.

JUSTICE YOUNG: But it’s not reguired in the rule.




MR. DePORRE: That’'s correct

JUSTICE YOUNG: Why wouldn't we have at lsast a
parallel requirement that the Sixth Circuit reguires?

MR. DePORRE: You <certainly <ould; I Just don't
necessarily think that -~ I think it may be redundant

because the schools would make that clear in their
retainer.

JUSTICE YOUNG: Eut it’s not -~ they’re not required to
do that.

MR. DePCORRE: No, they're not.

JUSTICE MARKMAN: Are you confident that this case was
pvresented as affectively to the Sixth Circuit Court of
Appeals as 1t could have in twe parts as you've described
r that possibly this could have been a more compelling and

ffective rgument had it Dbeen presented by the same
individual as part of a single presentation?

MR. DePORRE: I am confident that - that we were
affective in presenting the case. I made sure that I
understood the procedural default issues so that 1f the
court was to ask me any Juestions on thoese procedural
default issues I would be prepared with a response. I also
was fortunate in that we were mooted beforehand. A panel
of professocrs volunteered to spend an afterncon and moot us
poth - me on both issues and alsc mooted the supervising

£

attorney before arguments.
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MR. DePORRE: Yeah, absolutely.

JUSTICE MARKMAN: Do you - 1is it your understandin
that the term graduate 1s Dbroad enocugh to mpa
somebody who 1s not a recent graduate? Indsed, 1is lf oroad
enough to encompass sonebody who may have taken the bar

~

examinaticn and falled it?

U) tQ

MR. DePORRE: The plain language of the rule would

CHIEF JUSTICE KELLY: If there are nc further
questions, thank vyou Mr. DRePorre,

MR. DePORRE: Thank vyou, vour hconor
CHIEF JUSTICE KELLY: Imran Syed.

MR. SYED: Good morning. I'm a current student at the
bmivers1 v of Michigan Law 3choel, and for the past year
've worked as a student attorney in the Innccence Clinic.
I grew up 1in the state of Michigan, I plan to live and
ractice here, so I take this rule and other court rules
very seriously. Arnd I think 1t's a good idea for the

=8

-
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preposed amendments to the student practice rule to pa

And  I'd  like o spadk very briefly to my personal
experience which I think can help on parts of this debate -

JUSTICE YOQOUNG: it's customary to make your appearance
on the record, sir.

MR. SYED: I'm scrry, I couldn’t hear you.
CHIEF JUSTICE KELLY: GSive us your name, sir.

MR. SYED: Imran Syed

CHIEF JUSTICE KELLY: Yes.




this i1sn’t Jjust something we're dolng, this will be the
most  important part of our law school experience. And
that’s certainly been my perscnal experlence and I don’t
think that’s an anomaly. I’ve devoted countless hours to
building up c¢ases and as we've falked about In  tThe
Innocence Clinic the vast majority of cases never get close
tooa court. But wnen we stumble upon that rare case that
does that we’ve worked on for a long time, we are gonna
know that case and care deeply about that case in a way

perhaps practicing attorneys couldn’t because of al
the ofther g¢onstralnts that are placed on their time. Like
I =aid, this will be our only case in law school or perhaps
if we're really lucky there will ke two. This isn’'t one of
a2 hundred cases for usg, this will aiways be cur Lirst real
case and we’re gonna present it with everything 1t takes.

ot
-y
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We're not golng to be stretched for time. We den’t have 2
hundred other clients to deal with. We don't have to worry
about research costs. We are - this = like I s=said is

something  that we will alwavs remember as our first
experience and we’re gonna take it very, very sSeriously.
And should we fall short as {inaudible) students sometimes
do, we will always have by our side our professors, bkoth
when we're preparing and also when we're 1in court. Shouid
we forget to say scmething the correct way, the professor
will alwavs bke there tc correct our mistakes, fto fill in
what we left out, and what that means 1is the client’s

H

interests will always be very well represented. Just
speaking from vpersonal experience, we have deait with
certain clients from the clinlc and they would feel very
comfortable with us arguing these cases because they know
we found what evidence we’re bringing toe court and we care

B

about 1t very deeply. And having attcorneys 1n there who
don’t have somg of the constrainis that octher practicing
artorneys do even with their best intenticns means that in
the rare case that students argue in the Court of Appeals
be argued with more passion, more thoroughly
verage attocrney argues the average case in the
s. I think that's an important consideration
those are rare c¢ases that students would argue,
vy wouldn’t D:ing down the level of advocacy in
Appeals.  If anything, they will help 1f.  And

Lo speak to th@t, do you have any guestions?

JUSTICE YOUNG You think the absence of expsrience 1s

Ld
Lo




MR. SYED: Your honor experience 1is something I think
- First of all, we're law students so a lot of us have nad
experience in the business world dealing with -

JUSTICE YOUNG: But I'm talking as a lawver -
experience - the absence - the proposition you are urging
is the absence of actual lawyering experlience is

advantageous to a client.

MR. SYED: No, your honor, that is not what I intended
and I apol uGlZ@ if that’s how it came across. What I
saying 1s at we have certain advantages that other
abttorneys wbc have experience - passion, time - which I
think we can all agree iz very, very important the time you
can devote te a case. And in many instances we’re talkin
f we take me as an example, I could come back in less
than a year and argue a case in the Court of Appeals but
couldn’t today. And yet all the arguing experience that I
i1l have I’ve gained through moot court that I’ve already
done and the strength that we gain through law schocl is
ery important. And there’s very little difference between
me today and me six menths from now because what I will
nave learned about a courtroom I will have already learned
today. and because I do have less experience today, but
having a professor standing by my side will help me when I
have to walk into a court all by myself.

sl

JUSTICE YOUNG: The current rule says supervisiocn by a
State Bar member includes the duty to examine and sign all
It does not require the State Bar member

g

Your honor, my experience nas been from the
o would never go to & ceourt without a
o not aware tThat that’s what the rule iz,
and I -

JUSTICE YOQUNG: Do you think that 1s a -~ an
sppropriate level of supervision for students?

MR. SYED: I believe the professor should always bDe
there as long as the student does not have a Bar license




MR. SYED: If that is the current rule, I'm not
familiar with 1t, Dbut yes. I'd 1ike to also point out
there have never been issues in trial court where students
have been accused of presenting less than adeguate
asalistance. As far as we'’re aware, there are no cases of
ineffective assistance of student attornevs. A lot of the
cases that we take on are not cases we're taking away from
really gqualified attorneys. These are cases we're taking
on when no one else will., At least in the Innccence Ciinic
we are the last resort for a iot of these clients, And
That’'s of c¢ourse not an excuse Lo provide less than
adeguate assistance that i1s Just a fact that we are not
taking cases away from other aticrneys whoe are dyving to get
Them. We are taking on cases that we care deeply about
that no one else at this point will even look at.

JUSTICE MARKMAN: Mr, Syed I hope that you and MNr.
DeFPorre understand that those o©f us on this Court who are
concerned about the proposed rule have no guestion thait vou
and Mr. DePorre are highly conscienticus students whoe are
deing your best in this c¢ase and will represent your
clients to the best of your apillity. That of <ourse i3 not
the issue. The issue is whether or not this is a change in
the larger sense designed toe enhance Lthe professiconalism
and the gquality of representation in tThe second highest
court of our state, the Michigan Court of Appeals. And I
guess for many of us that needs Lo be the stangard by which

we assess these kinds of changes. Whether or not they will
& The practice of iaw, the gualit and

sicnalism of the practice In our appellate courts, or
¥ ¢r not they won't 4 t

T
Y

. So I just want vyou to

o ¢ <o T - 3O T vy b . (RN R S

MR. SYED: Certainly, and if I could just briefly
speak Lo that. Welve mentioned experience before Vel re
. ourt




JUSTICE YOUNG: S5 we should have a perilod of
leavening before we allow pecple to argue.

MR. SYED: I would — I would say that’s precisely what
this is - that’s what a senicr law student is. I believe
rhat’s why I would be allowed to walk into a trial court
and argue a 6.500 motion hearing because they would 1like me
to get that experience and be much better prepared as &
trial lawyer. So I think bringing - increasing the overall
tevel of advocacy would - would be helped if we were to as
Justice Young said have a period where we have a crutch of
sorts - have a professor by our side in case we do make
mistakes nave them pointed out and corrected.

JUSTICE YOUNG: The discussion so far has raised sonme
isepes with the current rule that I'm concerned about, and
T would appreciate a point of privilege if I could ask Dean
cCormick & couple of guestions about the current rule.

=

CHIEF JUSTICE KELLY: Does anyone object to that?
Dean would you wish to come back? Thanx you, Mr. Syed.

MR, SYED: Thank you.
MS. McCORMACK: 1 could have escaped.

JUSTICE YOUNG: Yes, you could have, but you didn’t.
Welcome pack.

MS., McCORMACK: Thank you.

JUSTICE YOUNG: The discussion has caused me to focus
not Just on the new proposal but the exlsting court rule.
Cne is the issue that Mr. DePorre raised. The Sixth
Circuit reguires an explicit client approval I take it
vour ciinic folleows that practice.
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JUSTICE YOUNG: Is there a reascn why a <
shouldn’t explicitly acknowledge that they may o
represented by a student lawyer?

M

MS. McCORMACK: T can’t think of any reason why vyou
wouldn’t want a client fo explicitly acknowledge that, As
’

an administrator of a clinical program, from my perspsctive
I'm (inaudible! with you on that.

JUSTICE YOUNG: The Sixth Circuilt apparently has such
an explicit requirement, our current rule doesn’t. The
other thing that T’ve noticed 1s that our rule currently
which allows trial - student triail practice that
supervision by State Bar member includes a duty to
examine and sign all pleadings, but it explicitly does not
regquire that the member be present. Do you think that is a

- an advisable standard?

MS. McCORMACK : You're asking me whether it’s
advisable - I'm gonna say it is not. And in our clinical
programs 1f I learned of a clinical faculty member sending
students to court without being there we’d have big
problem.

JUSTICE YOUNG: A1l right.

MS. McCORMACK: So it would never Thappen in  our
clinical programs. T helieve that's true of all the
ciinical programs. Having s=aid that, Jjust as a point of

‘ I do believe there may be some other offices
law students during summers or even during the
which may not have that same practice. So I

can't -

JUSTICE YOUNG: [’'m simply — I'm not asking -

MS. McCORMACK: Yeah.

JUSTICE YOUNG: what the normative fate is -

MS. McCORMACK: Ckay,

JUSTICE YOUNG: but whether 1f¢ 1s an appropriate
standard to reguire th presence of a licensed lawyer

a student is appearing 1in court

Lt
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MS. McCORMACK: I'm with you; I think it’s appropriate
to reguire the presence of a licensed lawyer with a student
any time the student appears in a court, in an
administrative hearing, in any contested action.

JUSTICE YOUNG: 2And my final gquestion i1s one raised Dby

Justice Markman. T hadn’'t realized that this program
currently applies to not only law students Dbut to
graduates. Do Yo customarily allow graduates to

participate as student attorneys?

MS. McCORMACK: o the rule is law students and recent
law graduates -

JUSTICE YOUNG: lNope, it doesn’t say recent does it7?

o

MS. McCORMACK: Ch, I'm reading §A - law students
recent law graduates under supervision by a member of
te Bar may staff public -

or i
-
®

JUSTICE MARKMAN: Okay, it doesn’z say recent,

JUSTICE YOUNG: Well, but mavybe 1t’s higher in the
rule, I was “ust looking at §D, and maybe 1it's -~ maybe
it’s limited to the earlier.

M5 . McCORMACK: And it’s also in the title too. So
he title says recent and SA says recent -

rt

JUSTICE YOUNG: Okay, I've djust - I have Just a

gquotaticon from 1T,

MS. McCORMACK: Okay.

CHIEF JUSTICE KELLY: So it is recent law grad?
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it’s California, but I am pretty confident he’s passed and
T would certainly feel comfortable with him.

JUSTICE YQUNG: I think subsection A does provide a
context for what graduate means -

MS. McCORMACK: Ckay, thank vyou.

JUSTICE YOUNG: in Di2)

[

&

e,

MS. McCORMACK: Okay. Thank you.
JUSTICE YOUNG: OCkay.

MS. McCORMACK: May I Jjust get back te -~ The 3ixth
Circuit rule which regulres explicit permission from the
client, it also and Mr. DePorre I think knows better than I
do  at  this oint  because I haven’t been to the Sixth
Circuit in a couple cf vyears, but 1t alsc reguires
vermission from the panel. And I - I don’t believe the
faederal district courts nave that same set of regquirements.
Se  the Sixth Cilrcuit does reguire a bit more for a
appellate argument than the trial courts do in the federal
system. And, frankly, I think that’s appropriate. I rea
the comments ~ the proposed amendments to your pro e
changes - the Sunset Provision as well as the reguireme
that a supervising attorney actually be present 4in the
Court of Appeals - and I view those as excellent amendmenis

e

o]

-

and I would - I would wurge the Court to adopt th
amendments with the proposal.

JUSTICE MARKMAN: Mz, McCormack?

JUSTICE MARKMAN: You know these things as well as I
do, but in order to practice law in this state one has to
gra : to  pass  the Bar
examina & < s of Character and
Fitnessz, and as I said & few minutes earlisy one has o

: at tandard e
L= 3 e e et
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authority of this rule? Iz the absence of an oath not
consegquential to you?

MS. McCORMACK: Well, for whatever it's worth I agree
with vou about the importance of an oath, and at the
University of Michigan three years ago we started reguliring
an cath of our new students during orientation. I have to
say 1t’s an incredibly moving part of orientation and the
law students all stand up and take an oath to the
professionallism norms that they are in our view by entering
law school becoming part of.

JUSTICE MARKMAN: But it’s net - it's not - I'm aglad
there’s that oath -

MS. McCORMACK: Yeah,

JUSTICE MARKMAN: or there used to be that cath, but

it's not an oath that’s approved by We the FPeople of the
state of Michigan which i1s the kind of oath that everybody
else =~ everybody else coming before this Court and the
Court of Appeals has to take as a precondition toe invelving
themselves in the rule of law process in this state. Your
students alone - T mean the University of Michigan - but
zhe students authorized under this rule alcne are allowed
to practice without those preconditions.

MS. McCORMACK: That 1s true, For whatever 1it's
worth, I believe when my students are practicing on my law
iicense, which 1is what they’'re deing when they’'re in nmy
£t I have ~ That my ocath 1s - extends o

I take my supervision of everyihing
riously, and I tell them you're prac
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rirng sald that, I don’t have any objecticn t¢ reguliring

e |

cr having scme kind of certification process for a student
attorney who was to argue befcecre the Court of Appeals or
any other court that you thought it was appropriate. That
if this Court felt like some ocath - some kind of ocath was
important — I don’'t obliect to an ocath and I agree with you
apout what that cath says about our profession and what 1%
means to me personally.

JUSTICE DAVIS: Let me ask you this guesticn Dean. Do
you draw a distinction between pr@@en ing the case under
supervision as an educaticonal experience and practicing law
in a broad term?

MS. McCORMACK: To make sure I understand  your
guestion, Are you asking what the differences are when I'm
working on a case for pedagogical reascns -

JUSTICE DAVIS: Well, (inaudikle} vyou advocats for
cutting somebody lose on the publilic and send them cut to go
about the business of practicing law under these rules
without taking caths or doing anvthing else.

MS. McCOEMACK: Cne more time, I'm sorrvy. I'm =slow

Today. I got up really early.

JUSTICE DAVIS: Tt seems to me and I’'m interested in
the distinctions that are being nade zabout the oath that

what you're adveccating 1s an educaticnal experience. Itrs
undeyry supervision ~ direct supervisicon -~  and 1t is
congiderabply different than all the things that entail the
cractice of law and that is the distincticn. And that may

7 j cocncerns about the

be the rescolubtion to Justice Markman’
caths. HNow do you think fhat ;
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JUSTICE YOUNG: The prcblem is the rule deoesn’t -
ien’t limited to the University of Michigan’s clinical
program.

MS. McCORMACK: That’s correct. It’'s law students in
other law offices, the State Appellate Defender’'s Office
has excellent law students working for them in the summer,
and, frankly, I think law students being supervised by the
excellent lawyers in the State Appellate Defender Cffices
~ould come do terrific arguments before the Court of
Appeals

JUSTICE YOUNG: Any licensed member of the Bar can
sponsor a student.

MS. McCORMACK: That’s right. I mean as you're aware,

it's in legal services to indigent - it's in offices where
we' re providing services to indigent persons. So it’'s not
~ that’'s what the rule is.

JUSTICE CORRIGAN: It also exteﬂde, for example, o
srosecuting attorneys’ summer programs as well -

MS. McCORMACK: Yes.

JUSTICE CORRIGAN: it’s not Just on the indigent
defense (inaudible;.

MS. McCORMACK: Yes, actually I think they're a bi

m 0

a big user of the rule. A lot of students have excellent
sxperiences in the trial courts working in the prosecutor’s
offices during the summer so I believe that's - that’'s -
they’/re a big user cof the rule.

CHIEF JUSTICE KELLY: If there are no further
guestions, then we thank you.

MS. McCORMACK: Okay, thank you.

JUSTICE YOUNG: Thank you very much.

MS. MeCORMACK: [’m gonna run out this time.

JUSTICE YOUNG No, stick arcuna we mignt nave other




CHIEF JUSTICE KELLY: Nobedy's here on items 5 - item

5 or 7, but we have one person on item & which 1s proposed
revisions of the case flow management guidelines and it’s
again Patrick Clawson.

4

ITEM 6 — 2010-08 -~ ADMIN ORDER 2003-~7

MR. CLAWSON: Thank you very much again. "1l be very
brief. I'm a little concerned after reading the proposal
here that the Court is going to be unnecessarily tying the
hands of Judges in terms of decision making that they need
to make invelving special cases in theilr - in their courts.
what I'm especially oconcerned about are the repeated
references that delete the exception for individual cases
in which the court determines exceptional circumstances
exist. Not long age I had a case in Macomb County where
T'd been assigned to serve progess on an organized crime
figure. Tt involved a very large amount of money that he
had defrauded & person of. We were finally abkle to locate

the individual in Venezuela. We applied for an extension
£ summons so that we could try to get the individual
erved in Venezuela, but that required an extended period
f time to meet U.S., government and Hague Ccnvention Treatly
reguirements. The dudge refused to grant that on the
grounds that it would have exceeded the SCAO guidelines for

how long the case would be adjudicated and the case was

dismissed. And  unfortunately my client was unable to
recover the money that had been taken by the organized
crime figure. 8o I would encourage the Court to allow
judges to be able to retain some discretion in terms of the
m gemen I cre their courts, that they’re
handcuffed into meeting

concern with this propcsal,
aragraph or the sentence “the
Cffice does not intend to use
sshion or Lo publish these data
ce when are case management
hy shouid they be id from
n absolute right to know how

o emphasize 1t3 Ccourts - are




MR. CLAWSON: secret from public view. I'm s=sorrv,

sir

JUSTICE YOUNG: I thought vyou Just stated cne. You
were concerned *hat courts would be unnecessarily hamstrung
by these reguirements. Weli, let me Just - I don't
disagree with vyour philosophical statement that this is
publ dazta, but one f the possible conseguences of
publishing them 1s tha everyone will see them not as

merely gquidelines about - arcund which to exercise proper
judicial discretion about how a particular case should be
managed, but that they become mandatory if vyour data is
published. Do you understand the peint I'm making?

MR, CLAWSON: I do, but I don't agree with it.

JUSTICE YOUNG: And maybe that’s perfectly fine, but I
thought vyou were just making a point just prior to that -
the point that this is public information - don’t hamstring
iudges  because  individual cases need to  be treated
individually.

MR. CLAWSON: True.

JUSTICE YCOUNG: Okavy.

MR. CLAWSON: T don't believe that publishing data
trings  udges In anyway. If a ‘udge has got an
exceptional case —

JUSTICE YOUNG: Then why would publishing a particular
timeframe -~ normative timeframe be any restraint?

judge has dis
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JUSTICE YOUNG: Did vy
~
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this other than the guldelline

MR. CLAWSON: Wh
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CHIEF JUSTICE KELLY: But vyou should know sir that
these guidelines have been in this stage of development for
a periocd now -

MR. CLAWSON: Yes,

CHIEF JUSTICE KELLY: and we’re not certain - I
helieve that I can speak for others as well as mysell -
welre not certain that in every case the guideliﬁeq are
reasonable. We’re still adijusting them. In fact, is

proposal before us 1s to adiust part of these gu¢de?1ne
The idea being that in practice 1t might not ke possikle to
meet the guidelines that we’ve - that we've set. I think
one concern is that 1t would be unfair to judges toe publish
their performance with respect to the guidelines when the
guidelines are still in a stage of not being yet certain.

MR. CILAWSON: Well, I've meft very few Jjudges in this
statre that don’t seem to ke - that are not capable of
defending themselves publicly. Most Jjudges in this state
are pretty bright and pretty cutspoken and I think that
they're quite capable of defending themselves. I do think
that the pubklic has a right to know how its ceourts are
operating. &nd if there is an aberration in a particular
court’s processing of cases, I think that can be reasonabl

explained to the pubilc 1f anvbody has any guestions. But
to seal off that information from any kind of public access
just nonsense. This 1s - these are not nuclear defense
rets. These are not actionable intelligence items on
rorist activities These are performance statistics.
£ this is is another symptom of what I have found fo be
cancercus level of secrecy in Michigan state government.
nce 1 returned to Michigan six years ago alter nearly
vy years in Washington, D.C. I have been absolutely
nderstruck by the excessive levels of secrecy that
exists at i= cf stat here. And
indeed t share of
OHCLIB1IVE the public
statistic functioning
acesn’'t 3 arency and
sunshine that things
function

CHIEF JUSTICE KELLY: Okavy. Any guestions? Thank

you, Mr. Clawson.




MR. CLAWSON: Thank ycu very much.

CHIEF JUSTICE KELLY: Now that concludes our public

nearin
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